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COURT OP LAW AND OHANOERY OP TfiP. CITY OP 
NORFOLK. 

Hayes v. Riddick, et als.* 

1. Equity Jurisdiction — Public records. A court of equity has no jurisdiction 

at the suit of one claiming to be aggrieved by a false statement made in a 
public record kept under the order of a municipality to order the correction, 
vacation or annulment of such false statement. His remedy, if any, is by 
an appeal to the legislative body of the municipality to whom such public 
record belongs and under whose authority it was made. 

2. Equity Jurisdiction — Case at bar. "A," a female infant and unmarried, 

gives birth to a child who shortly after its birth dies. A death certificate 
furnished to the Board of Health of the City of Norfolk states that "H" 
is the father of such child. " H," the principal of a school formerly at- 
tended by "A," files a bill in equity alleging that such certificate is false in 
so far as it contains the statement that he was the father of said child, and 
asking that the same may be corrected, annulled, vacated and destroyed in 
that respect. Under the ordinances of the city these certificates of death are 
preserved by the secretary of the Board of Health as public records. Held : 
Equity has no jurisdiction. 

W. W. Old & Son, for complainant. 

W. H. V enable and Green, Withers & Green, for defendants. 

Hon. William Bruce Martin, Judge. 

This case comes up on a demurrer to the bill based upon the 
ground that Equity has no jurisdiction. The facts briefly stated 
are as follows, i. e. : Hayes, the plaintiff, filed his bill against the 
persons constituting the Board of Health of the City of Norfolk, 
the Secretary of said Board who keeps its records, Frank Gilliam 
and Annie Gilliam, his daughter, who is an infant. The bill 
states that the plaintiff is the president of a female college in 
Lynchburg, that Annie Gilliam was a pupil there for some time 
and left in May 1903 after the commencement exercises, and after 
staying at several houses between that time and the Fall of 1903 
she returned to her home in Norfolk ; that subsequent to her leav- 
ing the school she was under no control of its authorities, and 
afterwards in March 1904 she gave birth to a child who died in 
September, 1904. That a death certificate as required by the ordin- 

* Reported by N. T. Green. 
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ance of the City of Norfolk was made out and returned to the Secre- 
tary of the Board of Health, and is now a record of the city, and 
that said certificate states that the name of the father of said child 
was that of the plaintiff ; that the plaintiff was not the father of said 
child and that he had never had any connection whatever with its 
mother and that the said statement made in the death certificate 
was false and did irreparable injury to the plaintiff; that Frank 
Gilliam and his daughter were insolvent and the latter an infant, 
and that the purpose of said F. Gilliam was to extort money from 
the plaintiff. 

The bill prays for an order directing the Board of Health and its 
Secretary to expunge from said death certificate and from any of 
its records the name of the plaintiff, and for general relief. 

The demurrer raises the question of jurisdiction and whether 
Equity has any power to grant the relief prayed for and to direct 
a public official to correct a false statement made in a record of 
the city required by law to be kept by him. 

The plaintiff's counsel has cited no authority to support his 
position and the court is of opinion that it cannot be sustained. 

The Case of Molineux, 177 N. Y. 395, is somewhat like this case. 
The court in that case was asked for a mandamus directing the 
Superintendent of the State Prison to remove a photograph and 
measurements of Molineux from the records of his office, and in 
refusing the writ the court says : 

"The measurements and record, therefore, were made by 
authority of law, and became the property of the State. They 
were public records and were beyond the control of the Superin- 
tendent of Prisons, except for preservation and use. He had no 
power to destroy them, or give them away, or surrender them, even 
to one who, although under judgment of death when they were 
made, was finally adjudged not guilty. The custodian of a public 
record cannot deface it or give it up without authority from the 
same source which required it to be made. The statute directed 
the Superintendent to make the record, and when he made it the 
State made it, and it has not authorized him to destroy it under 
any circumstances, not even to relieve a citizen from an unjust 
reflection upon his character. It would be usurpation of power for 
him to surrender the record, or for the court to direct him to do so. 
If the position of the defendant is sound, where is the destruction 
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of public records to end ? . . . . Even the courts, which have 
control of their own records, do not direct one made through error 
to be physically destroyed, although they vacate it and direct that 
it shall be held for naught. 

"While the courts can command the Superintendent of Prisons 
to do his duty, it is not his duty to give up a record made under 
the authority of a statute, and, until the legislature makes it his 
duty to surrender the record in question, it should remain in his 
custody, because the state put it there, and has not authorized its 
removal." 

It seems to this court that the above reasoning is applicable to 
the case at bar, and that it has no power to direct the Board of 
Health and its Secretary to alter a record in its office made in 
pursuance of law, even though it be false and injurious to the repu- 
tation of a citizen. The case of the plaintiff is a hard one but his 
remedy, if any he has, may be by application to the Councils of the 
City of Norfolk who ordered the record made, whose record it is, 
and who, if there is no statute law making such records public 
records of the State, could alter, destroy or surrender the same. 

An order should be entered sustaining the demurrer and dis- 
missing the bill. 



